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( 1) "Appropriate'r means :

(a) to dj-vert, impound, or

stock water, a quantity of water

(b) in the case of a public

accordance with 85-2-31,6 ;

A Bill for an Act. entitled. trffr Act generally revising ground

water laws; defining the term "combined appropriation";

establishing controlled ground water areas; amending sections 85-

2-702, 85-2*306, and 85-2-506, MCA; and providing effect.ive

dates. tl

Be it enacted by t.he Legislature of the Stat.e of Montana:

Section L. Section B5-2-L02, MCA, is amended to read:

tt85-2-L02. Definitions. Unless the context requires

otherwise, in this chapter, the following definitions apply:
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(c) in the case of the department of

parks, to change an appropriation right to

protect, mainLain, or enhance streamflows

resource in accordance with 85-2-436;

withdraw, including by stock for

for a beneficial use;

agency, to reserve water in

fish, wildlife, and

instream flow to

Lo benefit the fishery

(d) in the case of the United States department of

agriculture, forest service:

(i) j-nst.ream flows and in situ use of water created in
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85-20-L401, Article V; or

(ii) to change an appropriation right to diverL or withdraw

water under subsection (1) (a) to instream flow to protect,

maintain, or enhance streamflows in accordance with 85-2-320;

(e) temporary changes or leases for instream flow to

maintain or enhance instream flow to benefit the fishery resource

in accordance with 85-2-408;

(f) a use of water for aquifer recharge or mitigation; or

(g) a use of water for an aquifer storage and recovery

project as provided in 85-2-368.

(2) "Aquifer rechargerr means either the controllec.

subsurface addition of water directly to the aquifer or

controlled application of water to the ground surface for the

purpose of replenishing the aquifer to offset adverse effects

resulting from net depletion of surface water.

(3) "Aquifer storage and recovery projectrr means a project.

involving the use of an aquifer to temporarily store water

t.hrough various means, including but not Iimited to injection,

surface spreading and infiltration, drain fields, or another

department-approved method. The stored water may be either pumped

from the injection well or other wells for benefj-cial- use or

allowed to naturally drain away for a beneficial use.

(4) "Beneficial use'r, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,

other persons, or the public, including but. not limj-ted to

agricult.ural, stock waLer, domestic, fish and wild1ife,

indust.rial, irrigation, mining, municipal, power, and
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recreat.ional uses;

(b) a use of water appropriated by the department for t.he

staLe water leasing program under 85-2-141 and of water leased

under a valid lease issued by the departmenL under 85-2-L4L;

(c) a use of water by t.he department of fish, wildlife, and

parks through a change in an appropriation right for instream

flow to protect, maintain, or enhance streamfl-ows to benefit the

fishery resource authorized under 85-2-436;

(d) a use of water through a temporary change in

appropriation right. or lease Lo enhance instream flow to benefit

the fishery resource in accordance with 85-2-408

(e) a use of water for aquifer recharge or

(f) a use of waLer for an aquifer storage

project as provided in 85-2-368.

i

mitigation; or

and recovery

change in the

of use, or the

(5) "Certificaterr means a certificate of water riqht issued

by the department.

(6) "Change in appropriat.ion right'r means a

place of diversion, the place of use, the purpose

place of storage.

(7) "Combined appropriation" means an appropriation of water

from the same source by two or more well-s or devefoped sprinqs on

a tract of record as defined bv 75-3-103 in existence on lthe

effective date of this actl or created through subdivision after

ft.he effective date of this actl for anv beneficial use excepL

stock water.

+7}1QI "Commission"

commj-ssion provided for in

means the fish, wildlife, and parks

2-L5-3402.
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+All9l_ "CorrecL and completerr means that the informati-on

required to be submitted conforms to the standard of substantial

credible information and that all of the necessary parts of the

form requiring the information have been filled in with the

required information for the department to begin evaluating the

inf ormat.ion.

19+11i_L 'rDeclaratj-on" means the declaration of an existing

right filed with the department under section 8, Chapter 452,

Laws of L973.

{++l(11L "Departmenttr means the department of naturaf

resources and conservation provided for in Tit1e 2, chapter 1-5,

part 33.

{+t}llZL "Developed spring" means any artificial opening or

excavation in the ground, however made, including any physical

alteration at the point of discharge regardless of whether it

results in any j-ncrease in the yield of ground water, from which

ground water is sought or can be obtained or through which it.

flows under natural pressures or is artificially withdrawn.

fi2+113.I "Existing right" or "existing water right'r means a

right to the use of water that would be protected under the law

as it existed prior to.Tuly 1, L973. The term includes federal

non-fndian and Indian reserved waLer rights created under federal

Iaw and wat.er rights created under slale law.

fi3+(14l I'Ground water'r means any water that is beneath the

ground surface.

{++f (15_L "LaLe claim" means a claim to an existing right

forfeited pursuant to the conclusive presumption of abandonment.

LC 8000
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under 85-2-225.

1+5+ll5) "Mitigation' means the reall-ocation of surface

waler or ground water t.hrough a change in appropriation right or

other means that does not result in surface water being

introduced into an aquifer through aquifer recharge to offset

adverse effects resulting from net depletion of surface water.

-(+6f117-I "Municipality'r means an incorporated city or Lown

organized and incorporated under Title 7 , chapt.er 2.

{++11:31 "PermiL'r means the permit to appropriate issued by

the deparLment under 85-2-301 t.hrough 85-2-303 and 85-2-306

through 85-2-314.

{+&1119) I'Person" means an

partnership, corporation, state

the United States or any agency

nl- her anf i l- \/

individual, association,

agency, polit.ical subdivision,

of the United States, or any

{++1201- (a) "Political subdivision" means any county,

or districtincorporated city or town, public corporation,

created pursuant to state law or other public body of the state

empowered to appropriaLe water.

(b) The term does not mean a private corporaLion,

associat.j-on, or group.

{+elf Zf l "salvagerr means to make waLer available for

beneficial use from an existing valid appropriation through

application of water-saving methods.

+2++J22L I'State water reservation" means a waLer right

creaLed under staLe law after,ruly 1, 1973, that reserves water

for'existinc or future beneficial uses or that maintains a

LC 8000



Unofficial Draft Copy
As of : May 1-:. , 20L2 (3 : 4 5pm) 

LCg 0 0 0

minimum flow, level-, or quality of waLer throughout. the year or

at periods or for defined lengths of time.

-(Z*J23L "Substantial credible information" means probable,

believable facts sufficient to support a reasonable legal theory

upon which the department should proceed with the action

requesLed by the person providing the informaLion.

+23+12_!I "Waste" means the unreasonabl-e loss of waLer

through the design or negligent operation of an appropriation or

water dist.ribution facilit.y or the applj-cation of water to

anything but a beneficiaf use.

+2+lJ25I 'rwater' means all water of the state, surface and

subsurface, regardless of its character or manner of occurrence,

including but not limited to geothermal water, diffuse surface

water, and sewage effluent..

+*LZSI I'Water divisionrr means a drainage basin as defined

in 3-7-L02.

@lQ7) "Water judgerr means a judge as provided for in

Title 3, chapter 7.

+*l12SI rrWater mastertr means a master as provided for in

Tj-tle 3, chapter 7.

125+J29)'rWatercourse' means any naturally occurring stream

or river from which waLer is diverted for beneficial uses. rt

does not include ditches, culverLs, or other constructed

waterways.

{€9+l:-A) "Wellrr means any artificial opening or excavat.ion

in the ground, however made, by whi-ch ground water is sought or

can be obt.ained or through which it flows under natural pressures
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or is artificially withdrawn. 'l

{ Tnt".n"l Rcfcrences to 85-2-702 :
75-5-41ax 82-4-355x 85-2-J-4J-x 85-2-3a0x I

Section 2. Section 85-2-306, MCA, is amended to read:

n85-2-305. Exceptions to permit requirements. (1) (a)

Except as provided in subsection (1) (b) / ground water may be

appropriated only by a person who has a possessory interest in

the property where the water is to be put. to beneflcial use and

exclusive property rights in t.he ground water development works.

(b) If another person has rj-ghts in the ground water

development works, water may be appropriated with the written

consent of the person with those property rights or, if the

ground water development works are on national forest syst.em

lands, with any prior wrj-tten special use authorization required

by federal- l-aw t.o occupy, use, or traverse nat.ional forest system

lands for the purpose of diversion, impoundment/ storage,

transportation, withdrawal, use, or distribution of wat.er under

the cert.if icate.

(c) rf the person does not have a possessory interest in

the real property from which the ground water may be

appropriated, the person sha1l provide to the owner of the real

propert.y written.notification of the works and the personrs

intent to appropriate ground water from the works. The writt.en

notificat.ion must be provided to t.he landowner at least 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating t.he

Draft Copy
20a2 (3:45pm)
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water. The writLen notification under this subsection is a notice

requirement only and does not create an easement in or over the

real property where the ground water development works are

l-ocated.

(2) Inside the boundaries of a controlled ground water

area, ground water may be appropriated only:

(a) according Lo a permit received pursuant to 85-2-508; or

(b) according to the requirements of a rule promulgated

pursuant to 85-2-506.

(3) (a) (i) Except as provided in subsection (3) (a) (ii),

outside the boundaries of a controlled ground water area, a

permit is not required before appropriating ground water by means

of a well or developed spring:

(A) with a maximum appropriation of 35 gallons a minute or

l-ess, not to exceed 10 acre-feet a year, except that a combined

appropriation

@-€F'ri:"gsexceedingthisIimitat'ionrequiresapermi-t;or
(B) when the appropriat.ion is made by a local governmental

fire agency organized under Title 7, chapter 33, and the

appropriation is used only for emergency fire protection, which

may include enclosed storage.

(ii) Outside the boundaries of a controll-ed ground water

area, a permit is not required before appropriating ground water

by means of a weII or developed spring with a maximum

appropriation of 350 gallons a minute or less for use in

nonconsumptive geothermal heating or cooling exchange

applications if all of the water extracted is returned without.
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delay to the same source aquifer and if the distance between the

exlraction well and both the nearest existing well- and the

hydraulically connecLed surface waters is more than twice the

distance between the exLraction wel-I and the injection wel-1-

(b) (i) within 50 days of completion of the well or

developed spring and appropri-ation of the ground waLer for

beneficial use, the appropriaLor shall file a notice of

complet.ion with the department on a form provided by the

department through its offices.

(ii) Upon receipt of the notice, the department shall review

the notice and may, before issuing a cert.ificate of water right,

return a defective notlce for correction or completion, togeLher

with the reasons for returning it. A notice does not l-ose

priority of filing because of defect.s if the notice is corrected,

completed, and refiled with the department within 30 days of

notification of defects or within a further t.ime as the

department may allow, not to exceed 6 months.

(iii) rf a notice is not corrected and completed within the

time allowed, the priority date of appropriation is the date of

refiling a correct and complete notice wit.h the departmenL.

(c) A cerLificate of water right may not be issued until a

correct and compfete notice has been filed with the department,

including proof of landowner not.ification or a written federal

special use authorization as necessary under subsection (1). The

original of the certificat.e must be sent to the approprialor. The

department. shall keep a copy of the certificate in it.s office in

Helena. The date of filing of the notice of completion is the

LC 8000
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date of priority of t.he right.

(4) An appropriator of ground water by means of a well or

developed spring first put to beneficial use between January 1,

L962, andJuly 1-, L973, who did not file a notice of completion,

as required by laws in force prior to April 1-4, 1981, with t.he

county cl-erk and recorder shall file a notice of completion, as

provided in subsection (3), with the department to perfect the

water right. The fi-ling of a claim pursuant to 85-2-221 is

sufficient notice of completion under this subsection. The

priority date of the appropriation is t.he date of the filing of a

notice, as provided in subsection (3), or the date of the filing

of the claim of existing water right..

(5) An appropriation under subsecLion (4) is an existing

right, and a permit is not required. However, the department

shall acknowledge the receipt of a correct and complet.e filing of

a notice of completion, except t.hat for an appropriation of 35

gallons a minute or less, not Lo exceed 1-0 acre-feet a year, the

department shal1 issue a certificate of water right. If a

certificate is issued under this section, a certificate need nol

be issued under the adjudication proceedings provided for in

85-2-236.

(6) A permit. is not required before consLructing an

impoundment or pit and appropriating waler for use by livestock

if:

(a) the maximum capacity of t.he impoundment or pit is less

than l-5 acre-feet;

(b) the appropriation is less than 30 acre-feet a year;

1_0 LC 8000
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perennial flowing stream; and

LC8000

(d) the impoundment or pit. is t,o be consLructed on and will

be accessibte to a parcel of land that. is owned or under the

control of the applicant and that is 40 acres or larger.
(7) (a) Within 50 days after conslructing an impoundment. or

pit, the appropriator shall apply for a permit as prescribed by

t.his part. Subject to subsect.ion (7) (b), upon receipt of a

correcL and complete application for a stock water provisional

permit, the department. shall automatically issue a provisional

permit. If t.he department determines af ter a hearing that t.he

right.s of other approprialors have been or will be adversely

affected, it may revoke the permit or require the permit.tee to

modify the impoundment or pit. and may then make the permit

subjecL to terms, conditions, resLricLions, or limitations that
it considers necessary to protect the rights of other

appropriators.

(b) If t.he impoundment or pit. is on national forest system

Iands, an application is not correcL and complete under t.his

section until the applicant has submitted proof of any written

special use authorization requi-red by federal law to occupy, use,

or t.raverse national forest system lands for the purpose of

diversion, impoundment, storage, transportaLion, withdrawal, use,

or distribution of water under t.he permit.

(8) A person may also appropriate water without applying

for or prior to receiving a permit under rules adopted by the

department under 85-2-113. "
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{tnternal References to 85-2-305:
B5-2-702 x* 85-2-7L3x 85-2-236 x 85-2-302 x
85-2-322 x 85-2-330x 85-2-347 x 85-2-343 x
85-2-407 x 85-20-60J.x 85-20-907x 85-20-90Ix
85-20-907x 85-20-90Lx 85-20-907x 85-20-90L x
85-20-901 x 85-20-907x 85-20-907x 85-20-907 x
85-20-907 x 85-20-907x 85-20-907x 85-20-90L x
85-20-907 x 85-20-907 x 85-20-901-x 85-20-907 x
85-20-907 x 8s-20-g07 x 85-20-907 x 85-20-750:,.ji. I

Section 3. Section 85-2-506, MCA, is amended Lo read:

"85-2-506. Controlled ground water areas designation or

modification. (1) The department may by rufe designat.e or modify

permanent or temporary controlled ground water areas as provided

in this part. The rule for each controll-ed ground wat.er area musl

designate the boundaries of the conLrolled ground water area.

(2) The rulemaking process for designation or modification

of a controlled ground water area may be initiated by:

(a) the dePartment;

(b) submission of a correct and complete petition from a

state or local public healt.h agency for identified public health

risks; or

(c) submission of a correct and compleLe pet.ition:

(i) by a municipality, county, conservation district, or

local water guality district formed under Title 7 , chapter 13,

part 45; or

(ii) signed by at least one-third of the water right holders

in a proposed controlled ground water area.

(3) (a) A correct and complete petition must:

(i) be in a form prescribed by the department and must

contain analysis prepared by a hydrogeologist, a qualified

L2 LC 8000
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scientist, or a qualified licensed professional engineer

concluding that one or more of the criteria provided in

subsection (5) are met; and

(ii) describe proposed measures, if any, Lo mitigate effects

of the criteria identified in subsection (5) that are alleged in

the petition.

(b) When the department proposes a rule pursuanL to this

section, the place for the hearing musL be within or as close as

practical to t.he proposed or existing controlled ground water

q!94.

(c) (i) The department. shall notify the petitioner of any

defects in a petit.ion wit.hin 180 days. If the deparLment does not

notify the petitioner of any defects within 180 days, Lhe

petition musL be treated as correct and complete.

(ii) A petition that is not made correct and complete within

90 days from the dat.e of notification by the department of any

defect is terminated.

(4) (a) within 60 days after a petition is
correcL and complete, the department shall:

determined to be

(f ) deny in writing the petit.ion in whole or in part,

stat.ing Lhe reasons for denial;
(ii) inform the pet.itioner t.hat the department will study

the information presented in the petition for a period not to

exceed 90 days before denying or proceeding wit.h the pet.ition; or

(iii) ini-t.iate rulemaking proceedings in accordance with

Title 2, chapter 4, part 3 .

(b) Failure of the department to act under subsection

IJ LC 8000
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(4)(a) does not mandate that the department granE t.he petition

for rulemaking.

(c) fn addition to the noLice requirements of Title 2,

chapter 4, parts 1 through 4, the departmenl shall provide public

notice of the rulemaking hearing by:

(i) publishing a notice at least once each week for 3

successive weeks, with the first notice not less than 30 days

before Lhe date of the hearing in a newspaper of general

circulation in the county or counties in which the proposed

controlled ground water area is located;

(ii) serving by mail a copy of the noLice, not less than 30

days before the hearing, upon each person or public agency known

from an examination of the records of the department to be a

water right holder with a diversion within the proposed

controlled ground water area, aII landowners of record within t.he

proposed controlled ground water area, and each wel-1 driller

licensed in Montana whose address is within any county in which

any part of the proposed controlled ground water area is located;

and

(iii) serving by mail a copy of the notice upon any other

person or state or federal agency that the department feels may

be interested in or affect.ed by the proposed designation or

modification of a conlrolled ground water area.

(d) The notice under subsection (4) (c) must incl-ude a

summary of the basis for the proposed rule. Publication and

mailing of the notice as prescribed in this section, when

completed, is considered to be suffj-cient notice of the hearing

L4 LC 8000
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to all- int.erested persons.

(5) The ExcepL as provided in subsect.ion (6), the

department, may designate a permanent controlled ground water area

by rule if it finds by a preponderance of the evidence t.hat. any

of the following criteria have been met and cannot be

appropriately mitigat.ed :

(a) currenl or projected reductions of recharge to the

aquifer or aquifers in the proposed controlled ground water area

will cause ground water levels to decline Lo the extent that

water right. holders cannot reasonably exercise their water

rights;

(b) current or projected ground water wit.hdrawals from the

aquifer or aquifers in the proposed controlled ground water area

have reduced or will reduce ground wat.er levefs or surface waler

availability necessary for water right holders to reasonably

exercise their waLer rights;

(c) current or projected giround water withdrawals from the

aquifer or aquifers in t.he proposed controlled ground water area

have induced or altered or will induce or alter contaminant

migrat.ion exceeding relevant water quality standards;

(d) current or projected ground water wit.hdrawals from the

aguifer or aquifers in the proposed controlled ground water area

have impaired or will impair ground water quality necessary for

water right. holders to reasonably exercise their waler rights

based on relevant water quality standards;

(e) giround water within the proposed controlled ground

water area is not suited for beneficial use; or

1_5 LC 8000
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(f) public health, safety, or wel-fare is or wil] become at

risk
(5\ (a) The department shall desiqnaLe as controlled qround

water areas soecific watersheds within counties that:
(i) lie at least in oart within basins closed pursuant to

85-2-3L9, 85-2-32L, 85-2-330, 85-2-336, 85-2-34L, 85-2-343, or

85-2-344;

(ii) had a oooulation of at least 40,000 residents as

reported by the most recenL census; and

(iiil increased in populat.ion at least 10? from the census

10 years prior to the most recent census.

(b) For wat.ersheds desiqnated as controlled qround water

areas pursuant to subsection (6) (a), the department sha]l adopt

rules that allow for new approprj-ations provided that water riqht

holders can reasonably exercise their wat.er riqhts. The rules

must include establishment of an exchanqe for mitiqation water.

{€}-](:-L (a) Tf the department finds that sufficient facts

are not available to designate a permanent controlled ground

water area, it may designate by ruLe a temporary controlled

ground water area t.o atlow studies to obtain the facts needed to

determine whether or not it is appropriat.e to designate a

permanent controtled ground water area. The department shall set

the length of time that the temporary controlled ground water

area will be in effect. Subject to subsection 1c-H (7) (c), the

term of a temporary cont.rolled ground water area may be extended

by rule.
(b) A temporary controlled ground water area designation is

L6 LC 8000
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for the purpose of study and cannot incl-ude the control-

provisions provided in subsect.ion {+f-.1i-gl- olher than measurement,

water quality testing, and reporting requirements.

(c) A temporary controlled ground water area designati-on

may not exceed a total of 6 years, including any ext.ensions.

(d) Prior to expiratj-on of a temporary controlled ground

waLer area, Lhe department may amend or repeal the rule

establishing the temporary controlled ground water area or

designat.e a permanent controll-ed ground water area through

rulemaking process under this section.
(e) Studies for temporary controll-ed ground water areas may

be considered for funding under the renewabl-e resource grant and

foan program in Title 85, chapt.er I, part. 6.

(f) If there is a ground water investigation program within

the bureau, the ground water assessment sLeering committee

established by 2-L5-L523 shall consider Lemporary controlled

ground waler areas for study.

+7ilg} A controtled ground water area may include but is

nol limited t.o the following control provisions:

(a) a provision closing the controlfed ground water area to

further appropriation of ground water;

(b) a provision restricting the development of future

ground water appropriat.ions in the control-led ground water area

by flow, volumer purpose, aquifer, depth, water temperature,

water qualit.y, density, or other criteria that the department

determines necessary;

(c) a provision requiring measurement. of future ground

may

the

L7 LC 8000
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water or surface water appropriations;
(d) a provision requiring the filing of notice on land

records within the boundary of a permanent controlled ground

water area to inform prospective holders of an interest in the

property of the exislence of a permanent controlled ground water

area. Notice of the designation must be removed or modified as

necessary to accurately reflect modificat.ion or repeal of a

permanent. designation within 50 days.

(e) a provision for well spacing requirements, well

construction constraints, and prior department approval before

well drilling, unless the well is regulated pursuant to Title 82,

chapter 11;

(f ) a provision for mit.igat.ion of ground waLer withdrawals;

(g) a provision for water quality testing;

(h) a provision for data reporting to the department.; and

(i) other cont'rol provisions t.hat. the department determines

are appropriate and adopts through rulemaking. "

{tnternal References to 85-2-505:
85-2-306 x 85-2-508 x 85-2-523x 85-2-524x
85-2-524 x 85-20-700J.x 85-20-700x 85-20-7007x I

NEW SECTION. Section 4. {standard} Effective dates. (1)

Except as provided in subsection (2) , lthis act] is effective on

passage and approval.

(2) [Section 3] is ef fective October 1, 201"3.

_ END

{w.*" : Joe P. Kolman
TiLIe : Research Analyst
Agency: LSD
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